LEGAL SUPPLEMENT
to the Government Gazette of Mauritius No. 67 of 30 June 2012

Proclamation No. 30 of 2012
TO FIX THE DATE OF THE COMING INTO OPERATION OF
THE FOUNDTIONS ACT 2012

M.A. OHSAN BELLEPEAU (Mrs)
Acting President of the Republic

Mrs MONIQUE AGNES - By Her Excellency Mrs MONIQUE
OHSAN BELLEPEAU AGNES OHSAN BELLEPEAU,

Grand Officer of the Order of the
Star and Key of the Indian Ocean,

Acting President of the Republic of Mauritius
&c., &c., &C.

WHEREAS by section 53 of the Foundations Act 2012, it is
enacted that —

(a) the Act shall come into operation on a date to be fixed by
Proclamation;

(b) different dates nay be fixed for the coming into operation
of different sections of the Act.

NOW THEREFORE, by virtue of section 53 of the said Act, |
do hereby proclaim that the Foundations Act 2012 shall come
into operation on 1 July 2012.

Given at State House, Le Reduit, this 28 day of June two
thousand and twelve.



THE FOUNDATIONS ACT 2012

| assent
Act No. 8 of 2012

Mrs Monique Agnes OHSAN BELLEPEAU, GOSK
Acting President of the Republic

15 June 2012
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An Act

To provide for the setting up of Foundations
ENACTED by the Parliament of Mauritius, as follows -
PART | - PRELIMINARY

1. Short title
This Act may be cited as the Foundations Act 2012.
2. Interpretation
In this Act -
“‘administrator” means a person appointed as such under section 6;
“approved form” means such form as may be approved by the Registrar;

“Articles” means the Articles of a Foundation, made by the Council under
section 10;

“‘beneficial owner” or “ultimate beneficial owner” has the same meaning as
in the Companies Act, with such modifications and adaptations as may be

necessary;
THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF TERRORISM

(MISCELLANEOUS PROVISIONS) ACT 2020 Act No. 5 of 2020, G. Gazette No. 85 of 9 July 2020
“Beneficial Ownership Register” means the Register kept by the Registrar
under section 11(3) of the Companies Act;

THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF TERRORISM AND

PROLIFERATION (MISCELLANEOUS PROVISIONS) ACT 2024 Act No. 10 of 2024 G.
Gazette No. 77 of 25 July 2024

“beneficiary” means a person -
(@8 whois entitled to benefit under a Foundation; or

(b)  in whose favour a power to distribute any Foundation property may
be exercise

“charitable Foundation” means a foundation referred to in section 7; “charter”
means the charter of a Foundation;

“Code” means the Code Civil Mauricien;



“‘Commission” has the same meaning as in the Financial Services Act;

‘competent authorities” has the same meaning as in the Financial Intelligence
and Anti-Money Laundering Act;

THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF TERRORISM AND
PROLIFERATION (MISCELLANEOUS PROVISIONS) ACT 2024 Act No. 10 of 2024 G. Gazette No.
77 of 25 July 2024

“Council” means the Council of a Foundation;

“Court” means the Supreme Court;

“current standing”, in relation to a Foundation, means that -
(@) it is registered according to the law of the relevant country;
(b) it has paid all fees or charges due for the current year; and

(c) it is not in the process of being wound up and no proceedings for the
removal of its name from the register are pending;

“‘endow” -

(@) means, whether by way of a covenant or otherwise and with or without
consideration, to pass the title in property absolutely to a Foundation so
that it is the property of that Foundation; and

(b) includes to any act which may be necessary for the effective transfer of
any title in property;

“executor” -

(@) means a person named in a will, or nominated by the testator, to carry out
the directions of the will; and

(b) includes, in the case of a foreign will, the executor’s duly appointed lawful
agent;

“financial statement” means a statement approved by a Council, which presents
fairly the financial position, financial performance and cash flow of a Foundation
and contains such other information as may be required by the Registrar;

“Foundation” means a Foundation established in Mauritius or elsewhere and
registered in accordance with this Act;

“founder” means a person who endows a Foundation with its initial assets;



“initial assets” means the property transferred to a Foundation in accordance with
section 11(1);

“‘law practitioner” has the same meaning as in the Law Practitioners Act;

“‘liquidator” means a person qualified to be an insolvency practitioner under the
Insolvency Act;

‘management company” has the same meaning as in the Financial Services Act;

“‘Minister” means the Minister to whom responsibility for the subject of finance is
assigned;

‘nominee” has the same meaning as in the Companies Act, with such

modifications and adaptations as may be necessary;
THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF TERRORISM (MISCELLANEOUS

PROVISIONS) ACT 2020 Act No. 5 of 2020, G. Gazette No. 85 of 9 July 2020

‘non -citizen” has the same meaning as in the Non-Citizens (Property Restriction)
Act;

“officer” means a person, including an auditor, appointed under section 18;

"property” includes movable and immovable property, wherever situated,
and rights and interests in the property, whether vested, contingent,
defeasible or future;

“protector” or “committee of protectors” means the person or persons appointed
in accordance with a charter and having such powers and duties as may be
specified in the charter;

“records” means the records, including accounting records, and documents required to be
kept by a Foundation under sections 37 and 38;

“register” means the register of Foundations required to be maintained under
section 28;

“‘Registrar” means the Registrar of Companies, appointed under the
Companies Act, who shall also be the Registrar of Foundations;

‘remaining beneficiary” means the person who, according to a charter, shall be
entitled to receive any assets remaining after the dissolution or winding-up of
the Foundation;

“secretary” means the secretary of a Foundation appointed under section
13;

“supervisory person”, in relation to a Foundation, means a member of the
Council of the Foundation, a protector or a committee of protectors;



“will” means a will -

(@) duly established and executed according to the Code; or

(b) in the case of a foreign will, duly executed in accordance with the law
governing the testator’s estate.

3. Purpose and objects of Foundation
(2) (&) A Foundation may be formed in Mauritius or elsewhere, for such

purposes as may be provided in its charter, including the carrying out of the objects
specified in it.

(b) Where a Foundation is established by means of a will, a
reference to its charter shall, where appropriate, be construed as a
reference to the will.

(2)  The objects of a Foundation shall be valid and enforceable, except where
they are contrary to the laws of Mauritius.

3) The objects of a Foundation may be -
(@) charitable or non-charitable, or both;

(b)  for the benefit of a person or a class of persons, or to carry out a
specified purpose, or both.

(4) Notwithstanding articles 893, 896, 931 and 1130 of the Code, property and
rights may be transferred to or endowed upon a Foundation in accordance with this Act.

4. Founder
(1) A founder may be a beneficiary of a Foundation of which he is the founder.
(2) A founder who is a non-citizen and endows property to a Foundation shall
be considered to have had the capacity to endow property to the Foundation where, at
the time of the transfer, he was of full age and sound mind under -
(@ the laws of Mauritius;
(b)  the laws of his domicile or nationality; or
(© the proper law of the transfer.
3) Notwithstanding any other enactment, where a non-citizen endows
property to a Foundation, the transfer shall not be set aside, avoided or otherwise

declared invalid or ineffective by virtue of any rule or law -

(@) of his domicile or nationality relating to inheritance or succession or
any rule or law of a similar nature;



(b) restricting the right of a person to dispose of his property during his
lifetime so as to preserve the property for distribution at his death,
or any rule or law having similar effect.

PART Il - ESTABLISHMENT OF FOUNDATION

5. Need for registration of Foundation

(1) A founder or, in the case of a Foundation established by will, the executor
may, subject to this Act, apply for registration of a Foundation under section 23.

(2) A Foundation shall not have legal personality unless it is registered and
has been issued with a certificate of registration by the Registrar in accordance with
section 24.

6. Foundation established by will

(1)  Where a Foundation is established by means of a will, there shall, for the
purposes of this Act, be only one founder who shall be the testator.

(2) Where 2 or more testators have made concurrent wills establishing a
Foundation and those wills take effect simultaneously, the testators shall be deemed to
be one founder.

3) The executor of the will shall -

(&) as soon as practicable, appoint a Council in accordance with the
will; and

(b)  on registration of the Foundation, periodically, and in any case at
intervals of not more than 60 days, keep the Council informed of the
progress of the will.

(4) Where, at the expiry of a period of 12 months from the death of the founder,
the registration of the Foundation has not been effected, an application shall be made
by the executor to the Court for the appointment of an administrator to ensure that the -

(@) endowment of the property to be the initial assets of the proposed
Foundation is made in accordance with the will; and

(b) proposed Foundation is registered under this Act.

(5) The Court may, on receipt of an application under subsection (4), appoint
an administrator who shall, at all times, be under the supervision of the Court.

(6) The administrator shall -



(@  where there is no Council, appoint a Council in accordance with the
will;

(b)  take such steps, including the institution of legal proceedings in
Mauritius or elsewhere, to ensure that the initial assets are,

or shall be, duly acquired by the proposed Foundation;

(© administer, or cause to be administered, conserve and improve in
a proper manner, without undue risk, the property to be the initial assets of
the proposed Foundation in accordance with the terms of
the will and conserve and improve such property until such time as it
is vested in the Foundation; and
(d)  take such steps as are, in his opinion, necessary to ensure that title
in the property is properly vested in the Foundation.

(7 The Court shall, on being satisfied that -

(@ an application for registration of the proposed Foundation under
section 23 has been made; and

(b)  the documents specified in section 23(1)(c) to (e) are available,

terminate the appointment of the administrator.

(8) The costs of the administrator, including his remuneration as approved by
the Court, shall be met by the executor -
(@) out of the property specified in the will as being the initial assets of
the Foundation; or

(b)  inthe event that the Foundation is not registered, out of the property
of the estate of the founder.

(9) The registration of a Foundation established by will may be contested on
the death of the testator only on the ground that the will purporting to establish it was not
duly executed within a period of 3 years from the date when probate of the will was
granted.

7. Charitable Foundation

(1) A Foundation shall be a charitable Foundation where it has as its exclusive
purpose or object -

(@) the relief of poverty;

(b) the advancement of education;
(c) the advancement of religion;

(d)  the protection of the environment;

(e) the advancement of human rights and fundamental freedoms; or



(f)

any other purpose beneficial to the public in general.

(2) A Foundation shall be a charitable Foundation, notwithstanding the fact

that -
(@) the object or purpose may not be of a public nature or for the benefit
of the public, but may benefit a section of the public,
or members of the public, or that it may also benefit
privately one or more persons or objects within a class of persons
not resident in Mauritius;
(b) the Foundation is liable to be modified or terminated, whether by
the exercise of a power of appointment or disposition of assets;
(© its Council has the power to defer the distribution of the benefits
to any charity or other beneficiary of the Foundation for a period not
exceeding the duration of the Foundation; or
(d)  the charitable objects are pursued in Mauritius or elsewhere and are
beneficial to the community in Mauritius or elsewhere.
(3) Articles 910 and 911 of the Code shall not apply to a charitable
Foundation.
8. Charter of Foundation

(1) The charter of a Foundation shall specify -

(@)
(b)

(©)
(d)

(€)

(f)

the name of the Foundation;

the particulars of the founder, including -

(1) his name and address;

(i) where the founder is a body corporate, its name and
registered address and particulars of its directors and

controlling members; and

(i)  an address for the founder in Mauritius for service of
documents;

the purposes and objects of the Foundation;

the endowment of the property which shall be the initial assets of
the Foundation;

the beneficiary of the Foundation or the manner in which he may be
appointed and, if applicable, the manner in which he may be
removed,;

the period, if any, for which the Foundation is established;



(2)

3)

(9)
(h)
(i)

the name and address of the secretary;
the address of the registered office of the Foundation; and

the procedure for the appointment of the Council or of a protector
or committee of protectors and its or his powers and duties.

The charter of a Foundation may also provide for any other matter in respect of
the Foundation, including provisions -

(@)

(b)

(©)

(d)

(e)

(f)

(9)
(h)

()
()

for the reservation of rights or powers of the founder;

for the appointment, removal, period of office and representative
authority of officers of the Foundation, including the number and
description of such persons;

for the appointment, removal and period of office of the auditor, if
any, of the Foundation;

for the appointment and removal of a protector or committee of
protectors of the Foundation, as well as -

(1) the duties, functions, powers and remuneration of the
protector or committee of protectors; and

(i) their relationship with the Council whilst in office;

for the appointment, removal and period of office of the members of
the Council and the holding of its meetings;

for the circumstances in which amendments to the charter may be
made and the procedure to be complied with for such amendments;

requiring or permitting the drafting of Articles;
providing for the endowment of property to the Foundation in
addition to the initial assets;

for the appointment of additional beneficiaries; and

for the circumstances, if any, in which the Foundation may be
redomiciled and the conditions to be satisfied in respect of such
redomiciliation.

The charter of a Foundation shall be in writing and shall -

(@)

where the founder is a natural person, be signed by him; or



(b)  where the founder is a body corporate, be signed on behalf of the
founder, by the person or persons authorised for that purpose.
9. Amendment of charter

Q) Subject to subsection (2), a Foundation may amend its charter in
accordance with the charter or the Articles, if any.

(2) A Foundation shall notify the Registrar of any amendment it proposes to

make to its charter.

(3) A notification under subsection (2) shall be made in such form and manner
as the Registrar may determine and shall be accompanied by -

(@)

(b)

a declaration in writing by a law practitioner, legal consultant or
law firm regarding compliance with all the relevant requirements of
this Act and on which the Registrar shall be entitled to rely as
sufficient evidence of that compliance; and

the fee specified in the Schedule.

(4) Where the Registrar is notified of the proposed amendment, he shall make
an entry to that effect in the register.

10. Articles of Foundation

(1)  Where the charter of a Foundation provides that Articles shall or may be
made by the Council, the Articles may include provisions -

(@)
(b)

()

(d)

relating to the distribution of assets to be made by the Council,

for the identification of any initial or additional beneficiary of the
Foundation;

for the identification of the remaining beneficiary on a winding-up of
the Foundation and the distribution of assets to the remaining
beneficiary;

for the regulation of the affairs of the Council.

(2)  Where Articles are made by the Council under subsection (1), the Articles
shall be signed by each member of the Council.

11. Property of Foundation

(2) A Foundation shall, from the time of its establishment, hold all property
effectively transferred to it for the purposes and objects, and that property shall
constitute the initial assets of the Foundation.



(2) Except in cases of fraud, all property effectively transferred to a
Foundation under subsection (1) shall cease to be the property of the founder and the
Foundation shall hold good title in such property.

(3) Any property referred to in subsection (1) shall become the property of a
beneficiary only after any distribution made in accordance with the provisions of the
charter or Articles, if any, and this Act.

4) The property of a Foundation shall be managed and administered in

accordance with the charter or Articles, if any, and this Act, for the purposes and objects
described in the charter.

12. Powers and obligations

(1) Except where otherwise provided by the charter or Articles, if any,
a person who endows assets to a Foundation after its registration shall not acquire the
powers of a founder as a result.

(2) Where a founder has given an undertaking, recorded in the charter, to endow
assets to a Foundation, the Foundation shall enforce that undertaking against the
founder if, at the expiry of a period of 12 months -

(@) from the date of registration; or

(b)  from such date as may be specified in the charter as the date on
which the endowment shall take place,

those assets have not been transferred to the Foundation.
13. Appointment and qualification of secretary
(1) Every Foundation shall have a secretary -
(@  which shall be a management company; or

(b)  who shall be such other person resident in Mauritius as may be
authorised by the Commission.

(2) No person shall be appointed as or remain a secretary of a Foundation
where -
(@) in the case of a natural person, he is a -
® minor;

(i) bankrupt;

(i)  person with any mental impairment; or



(iv)  person who has been convicted of an offence involving fraud or
dishonesty by a Court of law in Mauritius, or elsewhere;

(b) in the case of a body corporate, it is the subject of any proceedings,
in Mauritius or elsewhere, which may result in it being wound up or
otherwise dissolved.

3) The founder of a Foundation or, where the charter is a will, the executor or
the administrator, shall, before the registration of the Foundation -
(@) appoint a person as secretary of the Foundation; and

(b) () deliver to the Registrar the name and address of the person
appointed as secretary and evidence that he has consented to be
the secretary of the Foundation; and

(ii) inform the Commission, in writing, of the name and address of
the person appointed as secretary.

4) Where a secretary fails to satisfy a requirement under subsection (3), he
shall give notice in writing of that fact to the Council and the Registrar within 7 days from
the occurrence.

(5) Every secretary who intends to cease acting as the secretary to a
Foundation shall -

(@) give notice in writing of his intention to the Council not less than 7
days before the date on which he intends to cease to act as such;
and

(b) at the same time, lodge with the Registrar, and send to the
Commission, a copy of the notice.

(6) The secretary shall, on behalf of a Foundation, accept service of all
documents pursuant to any legal proceedings instituted against the Foundation.

(7) A person shall cease to act as secretary of a Foundation on -

(@) the expiry of the period of 7 days from the date on which a notice is
lodged under subsection (5);

(b) the Foundation ceasing to be a foundation registered under this Act;
(c) the liquidation or winding-up, as the case may be, of the
Foundation; or

(d)  the occurrence of any other event which disqualifies him from acting
as secretary.

(8) Notwithstanding the fact that a person has ceased to act as secretary to a
Foundation, he shall remain liable for any liability he may have incurred as secretary and
such liability may be enforced against him by the Foundation.



(9) Notwithstanding any defect in the appointment or qualification of a
secretary, the acts of any secretary of a Foundation shall be valid.

14. Registered office

(2) Every Foundation shall have a registered office in Mauritius to which all
communications and notices shall be addressed and which shall constitute the address
for service of legal proceedings on the Foundation.

(2) The registered office of a Foundation shall be the place described as such
in its charter, in accordance with section 8(1)(h).

15. Change of registered office

(2) Subject to its charter or Articles, if any, and to subsection (3), a Foundation
may, at any time, change its registered office.

(2) A Foundation shall file with the Registrar notice of the change, in a form
approved by him, for registration.

3) The change of the registered office shall take effect on the date stated in
the notice, not being a date which is earlier than 7 days from the date the notice is
registered.

16. Council
(1) Every Foundation shall have a Council which shall -
@) administer the property of the Foundation; and

(b) carry out the objects of the Foundation.

(2) A Council shall be set up in accordance with the charter or Articles, if any,
and this Act.

17. Membership of Council

Q) A Council shall have at least one member who shall be ordinarily resident in
Mauritius.

2 Every member of a Council shall be appointed in accordance with the
provisions of the charter and this Act, and -

(a) where appointed before registration, may be appointed by the
founder, or, where the charter is a will, by the executor or
administrator;



(b) may be appointed by a person who has been empowered by the
founder in the charter or Articles, if any, to make the appointment.

3) Any officer or his spouse or a person in a direct or collateral line of
relationship with such a person, shall not be appointed as member of a Council.

4) No person shall be appointed as or remain a member of a Council where-

(a) in the case of a natural person, he is a -
(1) minor;

(i) bankrupt;

(i)  person with any mental impairment; or

(iv)  person who has been convicted of an offence involving fraud or
dishonesty by a Court of law in Mauritius or elsewhere; or

(b) in the case of a body corporate, it is the subject of any proceedings,
in Mauritius or elsewhere, which may result in it being wound up or
otherwise dissolved.

(5) The appointment of a person as member of a Council shall not be
valid unless that person, prior to his appointment, has signed and delivered to the person
making the appointment his written consent to be a member.

(6) A member of a Council shall, in the event that he ceases to satisfy any
requirement of this section, give notice in writing of that event to the Council within 7
days from the occurrence of that event.

@) A member of a Council who intends to cease acting as a member shall
give notice in writing of his intention to the Council not less than 7 days before the day
on which he intends to cease to act as such.

(8) A person shall cease to be a member of a Council on -

(a) his discharge as a member of the Council, in accordance with the
charter or the Articles, if any;

(b) the Foundation ceasing to be registered under this Act;

(©) the liquidation or winding-up, as the case may be, of the
Foundation; or

(d) the occurrence of any other event which disqualifies him from being
a member of the Council.



9 A Council shall, in writing, within 7 days from the date of any change in its
membership, notify the Registrar of the change.

(10) Notwithstanding the fact that a person has ceased to be a member of a
Council, any liability which he may have incurred in his capacity as such shall continue
to be a liability enforceable against him by the Foundation.

18. Duties and powers of Council
(1) A Council shall -

(@) conduct the affairs of its Foundation in accordance with its charter
and Articles, if any, and this Act;

(b) generally supervise the management and conduct of its Foundation;

(c) act honestly and in good faith with a view to promoting the best
interests of the Foundation; and

(d) exercise the care, diligence and skill that a reasonably prudent person
would exercise in comparable circumstances.

(2) (@) A Council may appoint such officers as may be necessary for the
effective discharge of its duties and obligations under this Act, the charter and Articles,
if any.

(b)  An officer shall be under the supervision of the Council and shall
act in accordance with the instructions of the Council.

(3)  Acharter, or Articles, if any, may specify the duties and powers of a Council
and provide for other duties and powers, in addition to those provided for in subsections
(1) and (2).

4) Notwithstanding any defect in the appointment or qualification of a member
of a Council, every act of the Council shall be valid.

19. Personal liability of officers and members of Council

(1) This section applies to every officer of a Foundation and member of a
Council.

(2) Nothing -
(@) in the charter or Articles, if any; or

(b) in a contract between a Foundation and a person to whom this section
applies,

shall relieve, release or excuse that person from any liability arising from any fraud, wilful
misconduct or gross negligence committed by such person.



PART IlIl - NAME OF FOUNDATION

20. Name of Foundation

(1)

(@)

3)

(4)

The name of a Foundation registered under this Act shall end with -
(@ the word “Foundation”; or

(b) a word in a foreign language which has the same meaning as the
word “Foundation”.

No Foundation shall be registered under a name which includes -
(@ the word “limited” or an abbreviation of the word “limited”;
(b)  the word “company” or an abbreviation of the word “company’;

(c) the word “partnership” or “Société”, or an abbreviation of the word
“partnership” or “Société”; or

th “*

(d) a translation of the word “limited”, “company”, “partnership” or
“Société” in the language or practice of any other country which
conveys a similar meaning.

No Foundation shall be registered under a name which is identical to that of an existing
Foundation, a company registered under the Companies Act or a business registered
under the Business Registration Act, or so nearly resembles that name as to be likely
to mislead, except where the existing Foundation, company or business is in the course
of being dissolved and signifies its consent in such manner as the Registrar may

require.

Except with the Minister's-written-consent; “Registrar’s written consent, in

accordance with Practice Directions issued under section 24(3)” (Amended Act No. 4 of 2017 _
Govt Gazette no. 50 of 20.05.17) N0 Foundation shall be registered under a name which includes

(@ the word “Authority”, “Corporation”, “Government”’, “Mauritius”,
“‘National”, “President”, “Presidential”, “Regional”, "Republic",
“State”, or any other word which, in the Registrar’s
opinion, suggests, or is likely to suggest, that it enjoys the
patronage of the Government, a statutory corporation, or the
Government of any other State;

(b) the word “Municipal” or “Chartered” or any other word which, in the
Registrar’s opinion, suggests, or is likely to suggest, a connection
with a local authority in Mauritius or elsewhere;



(c) the word “co-operative”; or
(d)  the words “Chamber of Commerce”.

(5) Except with the consent of the Court, no Foundation shall be registered under a name
which, in the opinion of the Registrar, is undesirable or misleading.

21. Change of name
(1)  An application to change the name of a Foundation shall -

(@) be in the approved form; and
(b)  subject to its charter or Articles, if any, be made by passing a

resolution of the Council to that effect and filing a copy of the
resolution with the Registrar.

(2)  Where the Registrar is satisfied that a Foundation has complied with
subsection (1), the Registrar shall -

(@) record the new name of the Foundation;

(b) record the change of name of the Foundation on its certificate of
registration; and

(c) require the Foundation to cause a notice to that effect to be
published in such manner as he may direct.

(3)  The change of name of a Foundation shall -
(@) take effect from the recording of the change of name under
subsection (2); and

(b) not affect -

(1) the rights or obligations of the Foundation;

(i) any legal proceedings -
(A) by or against the Foundation; or

(B)  which may be pending or have commenced against the
Foundation under its former name.

22. Use of Foundation name
(1) A Foundation shall ensure that its name is clearly stated -
(@) in every written communication sent by it or on its behalf; and

(b) on every document issued or signed by it or on its behalf,



and which evidences or creates a legal obligation of the Foundation.

(2) Where the name of a Foundation is incorrectly stated in a document which
evidences or creates a legal obligation of the Foundation and the document is issued
or signed by or on behalf of the Foundation, every person who issued or signed the
document shall be liable to the same extent as the Foundation, unless -

(@) the person who issued or signed the document proves that the
person in whose favour the obligation was incurred was aware at
the time the document was issued or signed that the obligation was
incurred by the Foundation; or

(b) the Court before which the document is produced is satisfied that it
would not be just and equitable for the person who issued or signed
the document to be so liable.

(3) For the purposes of subsections (1) and (2), a Foundation may use a
generally recognised abbreviation of a word or words in its name where it is not
misleading to do so.

(4) Where, within a period of 12 months immediately preceding a public
notice given by a Foundation, the name of the Foundation is changed, the Foundation
shall ensure that the notice states -

(@  the change of name of the Foundation; and
(b)  the name or names of the Foundation before the change.
PART IV - REGISTRATION
23. Application for registration

(1) An application for registration of a Foundation shall be made to the
Registrar and shall -

(@) be in the approved form;
(b) contain the following particulars extracted from its charter -
® the name of the Foundation;
(i) the date of -
(A) the charter; and

(B) any amendment made to the charter before its
submission to the Registrar;

(i) the purpose or purposes and objects of the Foundation;



(iv)

v)

(vi)

(Vi)

(viii)
(ix)

()

(xi)

the date of the Atrticles, if any, of the Foundation and of any
amendment made to them before its submission to the
Registrar;

the name and address, in Mauritius, of the founder for the
purpose of service of documents;

details of the beneficiary of the Foundation or the manner in
which the beneficiary may be appointed and the manner in
which he may be removed;

the name and address of the secretary;

the name and address of members of the Council,
the address of the registered office of the Foundation;

(ixa) where the beneficiary is a nominee, the full name and
address of the beneficial owner or ultimate beneficial owner;
THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF
TERRORISM (MISCELLANEOUS PROVISIONS) ACT 2020 Act No. 5 of 2020, G.
Gazette No. 85 of 9 July 2020

(ixb) information required under section 36(1A)(iii);

THE ANTI-MONEY LAUNDERING AND COMBATTING THE
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the period, if any, for which the Foundation is established;
and

such other particulars as the Registrar may require;

(c) be accompanied by a list containing the names and addresses of
the first officers of the Foundation;

(d) be accompanied by a declaration in writing by a law practitioner,
legal consultant or law firm regarding compliance with all the
relevant requirements of this Act and on which the Registrar shall

be entitled to rely as sufficient evidence of that compliance; and

(e) be accompanied by a declaration made by the applicant that the
information provided in the application is true and correct.

(2)  An application under subsection (1) shall be accompanied by the fee

specified in the Schedule.



24. Registration
(1)  Where the Registrar is satisfied that an application for the registration of a Foundation complies
with this Act, the Registrar shall -
(@) enter the particulars of the Foundation in the register;

(b)  assign a uniqgue number to the Foundation, which shall be its Foundation number;
and

(c) issue a certificate of registration in the approved form.
(2) The Registrar may, from time to time, issue—Practice—Directions for the purpose of effectively

discharging his functions under this Act or for any other purpose, issue Practice Directions or guidelines setting out the

procedure to be followed for the registration of documents or production of records under this Act. Amended Act
no. 15 of 2021, Government Gazette No. 121 of 5 August 2021

(3)  Any Practice Directions issued under subsection (2) shall be published in the Gazette and shall
remain in force unless amended or revoked by publication in the Gazette.

25. Certificate of registration

A certificate of registration of a Foundation issued under section 24(1)(c) shall be conclusive evidence
that -

(@) the requirements of this Act regarding registration have been complied with; and
(b)  the date of registration of the Foundation is the date specified in the certificate of registration.
26. Separate legal personality

A Foundation registered under this Act shall have a separate legal personality as from the date a
certificate of registration is issued under section 24(1)(c).

27. Pre-registration actions

(1) Where -
(@) before the registration of a Foundation, any action has been carried
out in the name of that Foundation, and purportedly by or on behalf
of that Foundation; and

(b)  the Foundation is not precluded from doing so by its charter or
Articles, if any,

the Foundation may, following its registration, ratify such action by a resolution of the
Council.

(2) Any action ratified under subsection (1) shall be considered to be an action
properly executed by the Foundation, and the Foundation shall be -

(@) entitled to benefit from that action;



(b) liable in respect of such action; and
(© liable for any failure to take such steps as may be necessary to give

effect to that ratification.

PART V - REGISTER

28. Register of Foundations
(1) The Registrar shall establish and maintain a register of Foundations.

(1A) (a) The Registrar shall maintain a Beneficial Ownership Register which shall
contain the information required under section 36(1A)(iii).

(b) The Beneficial Ownership Register shall be accessible to all competent
authorities and such other public sector authority as may be prescribed.

THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF TERRORISM AND
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(2)  The Registrar shall maintain a record of every Foundation registered
under this Act and all documents filed in relation to the Foundation.

(2A) (a) Notwithstanding any other enactment, the Registrar may authorise the filing of
any document, and the payment of any fee, under this Act to be made, submitted or done electronically through
CBRIS or such other electronic system, and in such manner as the Registrar may approve.

(b) In this subsection —
“‘CBRIS” has the same meaning as in the Companies Act.

The Finance (MISCELLANEOUS PROVISIONS) ACT 2015 Act No. 9 of 2015 GN of 14 May 2015
(3) The register shall be kept in such manner as the Registrar may determine
and may be kept wholly or partly, by means of a device or facility -

(@) that records or stores information electronically or by other similar
means; and

(b) that permits the information so recorded or stored to be readily
inspected or reproduced in usable form.

(4)  The register shall, in relation to a Foundation, contain a record of -
(@ the name of the Foundation;
(b) the address of the registered office of the Foundation;

(©) the name and address of the founder;

(d)  the date of registration of the Foundation;



(e) the period, if any, for which the Foundation is established;
)] the name and address of the secretary;
(9) the name and address of members of the Council; and

(h) such other matter as may be prescribed or otherwise considered
appropriate by the Registrar.

29. Inspection of register

(2) Subject to this section, a person duly authorised by the secretary of a
Foundation or the Commission may, on payment of the fee specified in the Schedule
and during such time as may be determined by the Registrar, inspect -

(@) the register;

(b)  the particulars of any registered document entered in any device or
facility referred to in section 28(3); or

(c) any registered document, the particulars of which have been
entered in any such device or facility.

(2) A person referred to in subsection (1) may, subject to this section, apply to
the Registrar for -

€) a certificate of registration of a Foundation;

(b) a copy of, or extract from, a document in a register kept by the
Registrar;

(c) the particulars of any registered document that have been entered
in any device or facility referred to in section 28(3); or

(d) a copy of, or extract from, a registered document the particulars of
which have been entered in any such device or facility.

3) On receipt of an application made under subsection (2), the Registrar

shall, on payment by the applicant of the fee specified in the Schedule, issue the
document, particulars or copy, or certified copy, applied for.

4) Unless otherwise ordered by the Court, the Registrar shall not be required
to produce -

(@) a registered document kept by him; or

(b) evidence of the entry of particulars or a registered document in any
device or facility referred to in section 28(3),

and the Court shall not make an order where it is not satisfied that the evidence is
necessary for the purposes of any proceedings.



(5) A copy of, or extract from, a registered document -
(@) that constitutes part of the register kept by the Registrar; or

(b) particulars of which have been entered in any device or facility
referred to in section 28(3),

certified to be a true copy, or extract, by the Registrar, shall be admissible in evidence
in any legal proceedings to the same extent as the original document.

(6) An extract certified by the Registrar as containing particulars of a registered
document that have been entered in any device or facility referred to in section 28(3)
shall, in the absence of proof to the contrary, be conclusive evidence of the entry of those
particulars.

(7 No fee shall be payable by a Ministry or Government Department under
subsection (1) or (3).

30. Powers of inspection of Registrar

(1) For the purposes of ascertaining whether a Foundation or an officer is
complying with this Act, the Registrar may, on giving 7 days’ written notice to the
Foundation, call for the production of, or inspect, any record required to be kept by the
Foundation.

(2) This section shall also apply to a Foundation redomiciled in Mauritius in
accordance with section 47.

(3) Every charitable foundation shall implement programmes against terrorism
financing, which are commensurate with the terrorism financing risks to which it is exposed
and the size and nature of its business.

(4) For the purpose of ensuring that a charitable foundation complies with this Act and

the relevant enactments relating to the prevention of terrorism financing, the Registrar may
(a) conduct, at any time and in such manner as it may determine, a risk-based
inspection of that charitable foundation; and

(b) take such measures as may be necessary to identify, assess and understand
the terrorism financing risks and periodically review such risk assessment.

(5) For the purpose of subsection (4), the Registrar shall collect and maintain such
statistics and information as may be required in such form and manner, and for such
period, as he may determine.

(6) The Registrar shall have such powers as may be necessary to enable him to
effectively discharge his functions under this Act and the relevant enactments relating to
the prevention of terrorism financing and may, in particular —



(a) issue guidelines;

(b) give directives to any charitable foundation to ensure compliance with
this Act and the relevant enactments relating to the prevention of terrorism
financing and any guidelines issued under this Act;

(c) require any charitable foundation to furnish, in such form and manner as
he may determine, such information or statistical data relating to its business
at such intervals and within such time as the Registrar may determine;

(d) require a charitable foundation to submit a report on corrective measures
it is taking to ensure compliance with this Act and the relevant enactments
relating to the prevention of terrorism financing, and any guidelines and
directives issued under this Act, at such intervals as the Registrar may
determine;

(e) where the Registrar has reasonable cause to believe that a charitable
foundation no longer satisfies the requirements of this Act and the relevant
enactments relating to the prevention of terrorism financing, or any of his
present or past officer or member has or is about to engage in unsafe and
unsound practices and knowingly or negligently permit the violation of
relevant enactments relating to this Act and the prevention of terrorism
financing, apply any or all of the following administrative sanctions against
the charitable foundation, its present or past officer or its member, as the
case may be —

(1) issue a private warning;
(i) impose such administrative penalty as may be prescribed;

(i) issue a cease and desist order that requires the charitable
foundation, its officer or its member to cease and desist from the
actions and violations specified in the order and may require
affirmative action to correct the conditions resulting from any such
actions or violations;

(iv) ban a person from being a member of the council of a charitable
foundation for a period not exceeding 5 years;

(v) removal from the register of Foundations kept under section 39.

(7) Any person who fails to comply with a guideline, a directive or an
order issued under subsection (6)(a), (b), (c) or (e)(iii) shall commit an
offence and shall, on conviction, be liable to a fine not exceeding one
million rupees and to imprisonment for a term not exceeding 5 years.

(8) In this section —
“‘inspection” includes —
(a) an on-site or off-site regular examination;

(b) a special examination;
(c) an off-site monitoring; or



(d) an audit of the books and records of a charitable foundation.
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30A. Education and exchange of information

(1) The Registrar may undertake outreach and educational programmes to raise and deepen
awareness among all charitable foundations and the donor community on the potential
vulnerabilities of the sector to terrorism financing abuse and terrorism risks and the
measures that charitable foundations may take to protect themselves against such abuse.

(2) The Registrar may share, with Mauritian and foreign law enforcement agencies and
institutions involved in the prevention of money laundering and combating of terrorism
financing and proliferation financing information which he obtains pursuant to this Act.

Amended Act no. 15 of 2021, Government Gazette No. 121 of 5 August 2021

PART VI - CAPACITY, POWERS AND VALIDITY OF ACTS

31. Capacity and powers

(1) Subiject to this Act and any other enactment, a Foundation shall have,
both in and outside Mauritius -

(@)  full capacity to carry on or undertake any business or activity, do
any act, or enter into any transaction; and

(b) for the purposes of paragraph (a), full rights, powers and privileges.

(2) Without prejudice to subsection (1) and notwithstanding any other
enactment, a Foundation shall be capable of giving and entering into, being bound by
and claiming all rights under a deed, mortgage or other instrument.

3) The validity of any act done by a Foundation shall not be challenged on
the ground of any lack of capacity by reason of anything in its charter or Articles, if
any.

4) Any member of a Council or a beneficiary may institute proceedings to
restrain the performance of an act which, but for subsections (1), (2) and (3), would be
beyond the capacity of the Foundation, but no such proceedings shall lie in respect of
an act to be done in fulfilment of a legal obligation arising from a previous act of the

Foundation.

(5) Every officer shall be bound by any limitation on his powers, as may be
specified in the charter or Articles, if any, and any action of the officer which, but for
subsections (1), (2) and (3), would be beyond the capacity of the Foundation, may be
ratified only by a unanimous resolution of its Council.

(6) A resolution of a Council under subsection (5) shall not affect any liability
incurred by the officer, and relief from any such liability may be determined only by the
Council.



32. Power of officers to bind Foundation

(2) The power of an officer to bind a Foundation or to authorise any other
person to do so may be presumed in favour of a person dealing with the Foundation in
good faith.

(2) Subject to subsection (3), subsection (1) shall not affect the right of any
member of a Council or of a Foundation to institute proceedings to restrain the
performance of an act which is beyond the powers of an officer.

3) No proceedings referred to in subsection (2) shall lie in respect of any
act to be done in furtherance of any legal obligation arising from a previous act of a
Foundation.

33. Method of contracting

(1) A contract made on behalf of a Foundation -
(@)  which, where made between private persons, is required to be in
writing, may be made in writing on behalf of the Foundation -

0] and signed underthe-common-seal-of by (Amended Act No. 4 of
2017 _ Govt Gazette no. 50 of 20.05.17) the Foundation where-ithasone
(Amended Act No. 4 of 2017 — Govt Gazette No. 50 of 20.05.17) , Or

(i) by any person acting under its authority, express or implied,
and may be varied or discharged in the same manner; or

(b)  which, where made between private persons, would be valid if
made orally, may be made orally on behalf of the Foundation by
any person acting under its authority, express or implied, and may
be varied or discharged in the same manner.

(2)  Subsection (1) shall apply to a contract or other obligation whether -
(@) that contract or obligation was entered into in Mauritius or not; or

(b)  the law governing the contract or obligation is the law of Mauritius
or not.

34. Disclosure of interest

Q) A member of a Council shall, upon becoming aware that he has an
interest in a transaction or proposed transaction with the Foundation, forthwith disclose
the nature and extent of his interest at a meeting of the Council as well as, where the
monetary value of the member’s interest can be quantified, the monetary value of that
interest.

(2) A member of a Council shall not be required to comply with subsection (1)
where -

(@) the transaction or proposed transaction is between him and the
Foundation; and



(b)  the transaction or proposed transaction is, or is to be, entered
into in the ordinary course of the Foundation’s business and on usual terms and conditions.

3) A failure by a member to comply with subsection (1) shall not affect the
validity of a transaction entered into by the Foundation or the member.

4) This section shall apply to a protector or a committee of protectors as it
applies to a member of the Council.

35. Rights of beneficiary to information
A beneficiary of a Foundation shall, on written request to the secretary, be entitled

(@) to obtain information from the Foundation as regards the fulfilment
of the objects of the Foundation;

(b)  toinspect and have a copy of -
(1) the charter;
(i) the Articles, if any;

(i) any audit report, including any special audit report and books
of account;

(iv)  any report on the financial position of the Foundation and the
annual accounts; and

(v) the minutes of proceedings of any meeting of the Council.

PART VIl - RECORDS AND DOCUMENTS
36. Records to be kept
(2) A Foundation shall keep proper records of -

(@) all sums of money received, expended and distributed, specifying
the purpose of any such receipt, expense and distribution;

(b) all sales and purchases made by the Foundation; and and

(© the assets and liabilities of the Foundation; .

OWher

Amended Act no.11 of 2018, Government Gazette No. 71 of 9 August 2018
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(1A) (a) Every foundation shall, at all times, identify its beneficial
owner or ultimate beneficial owner and any nominee, as applicable.

(b) The Foundation shall record the information under
paragraph (a) in a separate register.

(c) The register under paragraph (a) shall include the
following information —

(i) the full name and usual residential address of the
beneficial owner and, in case there no natural person
is identified or where there is a nominee, the full name
and the usual residential address of the ultimate
beneficial owner;

(i) the National Identification Number or passport
number, as applicable;

(i) the citizenship or nationality, as applicable;

(iv) an ownership structure, as applicable, identifying
the ultimate beneficial owner; and

(v) such other information as may be prescribed.
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(2) A Foundation shall keep accounting records which shall -
(@) be sufficient to show and explain the transactions of the Foundation;

(b)  disclose with reasonable accuracy, at any time, the financial
position of the Foundation; and

(c) allow financial statements to be prepared.

(3) A Foundation shall, within 14 days from the date of any amendment or alteration of its charter,
lodge the information referred to in subsection (1)(d) and (e) with the Registrar.

(4) Unless —
(a) required by the beneficial owner or ultimate beneficial owner;
(b) required for the purpose of an investigation, an enquiry or any other similar matter; or
(c) ordered by the Court or the Judge in Chambers,
the Registrar shall not disclose to any person the information referred to in subsection (3).

(5) Any record required to be kept by a management company shall be kept for a
period of at least 5 years from the completion of the transaction, act or operation to which
it relates, even though the Foundation is removed from the register.

e nihisopetion




(6) Any information regarding the beneficial owner or ultimate beneficial owner of a
Foundation shall be lodged with the Registrar —

(@) at the time of registration of the Foundation or foreign
Foundation, as the case may be;

(b) at the time of registration by way of continuation of the
Foundation.
THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF
TERRORISM (MISCELLANEOUS PROVISIONS) ACT 2020 Act No. 5 of 2020, G. Gazette No. 85 of
9 July 2020

(7) (@) A Foundation that fails to comply with subsection (1)(d) or (e) shall commit
an offence and shall, on conviction, be liable to a fine not exceeding 300,000
rupees.

(b) A Council member or former Council member who fails to comply with
subsection (1)(d) or (e) shall commit an offence and shall, on conviction, be
liable to a fine not exceeding 300,000 rupees.

(8) Any secretary or former secretary who fails to comply
with subsection (5) shall commit an offence and shall, on conviction, be
liable to a fine not exceeding 300,000 rupees.

9) The Court shall, in addition to any fine imposed under
subsection (7) or (8), order the Foundation, Council member, former
Council member, secretary or former secretary, as the case may be, to
comply with subsection (1)(d) or (e) or (5).

THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF
TERRORISM (MISCELLANEOUS PROVISIONS) ACT 2020 Act No. 5 of 2020, G. Gazette No. 85 of
9 July 2020

(10)  (a) Notwithstanding any other enactment, a Foundation shall authorize
at-least-one-officer-orany-otherpersen one natural person and his alternate
who shall be ordinarily resident in Mauritius to provide, upon request from any
competent authority, all basic information on, including information on
beneficial ownership of, the Foundation. THE ANTI-MONEY LAUNDERING AND
COMBATTING THE FINANCING OF TERRORISM AND PROLIFERATION (MISCELLANEOUS
PROVISIONS) ACT 2024 Act No. 10 of 2024 G. Gazette No. 77 of 25 July 2024

(b) A Foundation shall, within 14 days, from the date on which an
authorisation is granted or, from which there is a change regarding the authorized officer
or person referred to in paragraph (a), notify the Registrar, in such form and manner as
the Registrar may approve, of the name and particulars of the officer or person.

(ba) The basic information shall be kept at the registered office or at such other place as
the Registrar may determine.

(bb) The foundation shall ensure that the information kept is accurate and updated in a
timely manner.



THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF TERRORISM AND
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(¢) Inthis subsection —

“basic information”, in relation to a Foundation, means —

(@) the name of the Foundation, proof of registration, legal form and
status, address of its registered office, basic regulating powers,
including the charter, and a list of members of its Council; and

(b) a register of founders and persons who may have endowed
assets to the Foundation;

(13 . b5
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“investigatory authorities” has the same meaning as in the Financial Intelligence and Anti-Money

Laundering Act.

Amended Act no. 15 of 2021, Government Gazette No. 121 of 5 August 2021

36A. Records of charitable Foundation

1)

)

©)

(4)

()

Every charitable Foundation shall, in addition to the records specified in section 36
and for a period of at least 7 years, keep a record containing full details of
transactions, both domestic and international, to enable verification as to whether
the funds were received and spent in a manner consistent with the objects of the
charitable Foundation.

A charitable Foundation shall, upon request, make any record referred to in this
section available to the Registrar or any investigatory authority.

The Registrar may request a charitable Foundation to submit financial statements
for such period as he may determine, together with detailed breakdowns of receipts,
payments and assets and liabilities, and the charitable Foundation shall comply with
the request in such manner as the Registrar may determine.

Payments made by a charitable Foundation shall be by cheque or such other
electronic means, and for such amount, as the Registrar may authorise.

A charitable Foundation shall take appropriate measures to —
(a) confirm the identity, credentials and good standing of its
beneficiaries and beneficial owners, if any;
(b)verify whether its beneficiaries and beneficial owners, if
any, are involved with, or using the funds of the charitable
Foundation to support, terrorists or terrorist organisations; and

(c) verify the identity of its significant donors.



(6)  Any person who fails to comply with this section shall commit an offence and shall,
on conviction, be liable to a fine not exceeding one million rupees and to
imprisonment for a term not exceeding 2 years.

Amended Act no. 15 of 2021, Government Gazette No. 121 of 5 August 2021
37. Documents to be kept at registered office
(2) Every Foundation shall keep at its registered office -

(@) a file containing accurate records and a copy of all documents filed
with the Registrar, including accurate copies of its charter and
Articles, if any;

(b)  the minutes of proceedings of any meeting of the Council; and

(c) a register showing the names and addresses of the members of its
Council, any founder and any person who may have endowed
assets to the Foundation.

(2) The records and copy of documents required to be kept by a Foundation
under this section shall be open for inspection by any founder, officer, supervisory
person, the Registrar or the Commission during business hours.

3) Where an inspection under subsection (2) is refused, a person aggrieved
by the refusal may make an application to the Court for an order directing the
Foundation to allow an inspection of the records and copy of documents.

(4)  Anyrecord and copy of documents which a Foundation is required to keep
under section 36 and this section shall be -

(@) in the English language or French language;
(b) in writing, stored or otherwise fixed on a tangible medium, or stored
in an electronic or other medium which is retrievable in perceivable

form; and

(c) except for its Charter, preserved for a period of at least 7 years from
the date on which it was made.

38. Publication

(1)  Every Foundation shall have -

(a) . Linlesibl | . B |
Repealed through The Business Facilitation (Miscellaneous Provisions) Act 2017 Act No. 4 of 2017
Government Gazette No. 50 of 20 May 2017

(b) the particulars specified in subsection  (2) mentioned in legible characters in all



(i)

(ii)

(iif)

documents issued by the Foundation, including notices,
business letters, advertisements and other official
publications of the Foundation;

bills of exchange, promissory notes, endorsements,
cheques and orders for money or goods purporting to be
signed by or on behalf of the Foundation; and

invoices, receipts and letters of credit of the Foundation.



(2) The particulars referred to in subsection
(2)(b) are -

(@) the name of the Foundation;
(b) its place of registration;
(c) the address of its registered office; and

(d) such other particulars as may be required
by the Registrar.

PART VIII - REMOVAL FROM AND RESTORATION
TO REGISTER

39. Removal from register

Q) Where the Registrar has reasonable cause to
believe that a Foundation no longer satisfies the requirements of

section 3, the Registrar shall, by notice in writing, inform the
Foundation that -

(@) it no longer satisfies such requirements; and

(b) he proposes to remove the name of the
Foundation from the register.



(2) The Registrar shall, unless the

Foundation satisfactory representations within 21 days from
the date of issue of a n subsection (1), remove the name of the
Foundation from the register.

(3)  Where a Foundation has failed to pay any fee due
under this Act,
the Registrar shall, by notice in writing, inform the Foundation
that its name shall be removed from the register if it fails to pay
the fee within 30 days from the date of the notice.

(4)  Where a Foundation fails to pay the fee within the
period specified in subsection (3), the Registrar shall remove the
name of the Foundation from the register.

(4A) (a) Where a Foundation, Council member,
former Council member, secretary or former secretary,
as the case may be, fails to comply with section
36(1)(d) or (e) or (5) or any other provision of this Act,
the Registrar shall, by notice in writing, inform the
Foundation that its name shall be removed from the
register if it fails to comply with the relevant section
within 30 days from the date of the notice.

(b) The Registrar shall, unless he is
satisfied that remedial action has been taken to comply
with the relevant provision of this Act within 30 days
from the date of the notice referred to in paragraph (a)
or subsection (3), remove the name of the Foundation
from the register.

Amended Act no. 15 of 2021, Government Gazette No. 121 of 5 August 2021



(4B) (a) The Registrar shall, by notice in writing, inform the Foundation that
its purpose or objects no longer satisfy the requirements of this Act where —

(i)  there is sufficient evidence that the Foundation has
engaged, or is about to engage, in activities likely to
cause a serious threat to public safety or public order;
or

(if) it has made, is making or is likely to make, available
any resources, directly or indirectly, to a terrorist or
terrorist organisation or for the purpose of terrorism.

(b) The Registrar shall, unless the Foundation makes satisfactory representations within 21 days from
the date of the notice under paragraph (a), remove the name of the Foundation from the register.
Amended Act no. 15 of 2021, Government Gazette No. 121 of 5 August 2021

(5) (a)A Foundation of which the name has been removed from the

register under this section shall remain liable for all claims, debts, liabilities and obligations
of the Foundation.

(b)  The removal of the name of the Foundation from the register shall not affect
the liability of a member of the Council or an officer.

39A. Request for removal from register
(1) (a) A founder or beneficiary may, in such form as the Registrar may approve,

request the Registrar to remove the Foundation from the register.
(b) A request under paragraph (a) shall be accompanied by a written
statement from the Director-General and the Chief Executive to the effect that there is no
objection to the Foundation being removed from the register.
(2) Where the Registrar receives a request under subsection (1) and the written

statement from the Director-General where applicable, and the Chief Executive, he shall remove the
Foundation from the register.

THE ANTI-MONEY LAUNDERING AND COMBATTING THE FINANCING OF
TERRORISM AND PROLIFERATION (MISCELLANEOUS PROVISIONS) ACT
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(3) (a) A Foundation which has been removed from the register under this section
shall remain liable for all claims, debts, liabilities and obligations of the Foundation.

The removal of a Foundation from the register shall not affect the liability of a member of the Council or
an officer.

(4) In this section —

“Chief Executive” has the same meaning as in the Financial Services Act;

“Director-General” has the same meaning as in the Mauritius Revenue Authority

Act.
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40. Effect of removal from register

(1) Where the name of a Foundation has been removed from the register, the
Foundation, its officers, its Council and a protector or committee of protectors shall not -

@) carry on any business or in any way deal with the assets of the Foundation;



(b) commence or defend any legal proceedings, make any claim or claim any
right for, or in the name of, the Foundation; or

(c) in any way act with respect to the affairs of the Foundation.

(2) Notwithstanding subsection (1), where the name of a Foundation has been
removed from the register, the Foundation or a creditor or liquidator may -

(@) continue to defend proceedings which were commenced against the
Foundation before the date of the removal; and

(b) continue with any legal proceedings which were instituted on
behalf
of the Foundation before the date of the removal.

(3) Notwithstanding the fact that the name of a Foundation has been removed from
the register -

(@) the Foundation shall not be precluded from incurring liabilities;
(b) a creditor shall not be precluded from making a claim against the
Foundation and pursuing the claim up to judgment or execution; and

(c) the Court may appoint a liquidator for the Foundation.
41. Restoration to register and effect of removal

(1) Where the name of a Foundation has been removed from the register
under section 39(2), the Foundation, a creditor or a liquidator may apply to the Court to
have the name of the Foundation restored to the register.

(2)  Where, on an application made under subsection (1), the Court is satisfied
that -

€) at the time the name of the Foundation was removed from the
register, the Foundation did satisfy the requirements of section 3;
and

(b) it would be fair and reasonable for the name of the Foundation to be
restored to the register,

the Court may order that the name of the Foundation be restored to the register on
payment of the fee specified in the Schedule.

(3) Where the name of a Foundation has been removed from the register
under section 39(4) “or 39A”, the Foundation, a creditor or a liquidator may, within the 5
years following the date of the removal, apply to the Registrar to have the name of the
Foundation restored to the register.

Amended Act no.11 of 2018, Government Gazette No. 71 of 9 August 2018

(4)  The Registrar shall, on payment of any outstanding fee, restore the name
of the Foundation to the register.



(5)  Where the name of a Foundation is restored to the register under this
section, the name of the Foundation shall be considered to have never been removed
from the register.

PART IX - WINDING-UP

42. Voluntary winding-up
(1)  Subject to subsection (2), a Foundation shall be wound up voluntarily-
@) on the occurrence of an event specified in its charter;
(b) on the expiry of the period for which it was established;
(©) on a unanimous resolution of its Council to that effect; or
(d)  where the Foundation is unable to pay its debts.

(2) A Foundation shall not be wound up pursuant to subsection (1) unless a
notice of liquidation signed by a member of the Council is delivered to the Registrar and
published in 2 daily newspapers and the Gazette.

(3) Where a notice is delivered to the Registrar under subsection (2), the

Registrar shall remove the Foundation from the register.
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43. Winding-up by Court
(1) A Foundation may -
(@)  whether or not it is being wound up voluntarily; and

(b) on a petition made in accordance with this section, be wound up by
an order of the Court.

(2) A petition under subsection (1) may be presented by -
(@) the Foundation;
(b) a beneficiary;

(c) a creditor, including a contingent or prospective creditor, of the
Foundation;

(d) a liquidator;
(e)  the Registrar; or
)] the Commission.

(3) A petition under subsection (1) may be presented where -



(@)

(b)
(€)

(d)
(e)

the Foundation has, by unanimous resolution of its Council, resolved
that it be wound up by the Court;

the Foundation is unable to pay its debts;

the members of the Council have acted in the affairs of the
Foundation in their own interests, rather than in the interests of the
beneficiaries as a whole, or in any other manner which is unfair or
unjust to any beneficiary;

the Court is of opinion that it is just and equitable to do so; or

the Foundation is a licensee of the Commission and has carried
on business in Mauritius in contravention of the Financial Services Act, the

Securities Act or the Insurance Act.

(4)  Where an order under subsection (1) for the winding-up of a Foundation is
made, the Court may make such other order as it thinks fit, in relation to the winding
up, including an order for the appointment of a liquidator to wind up the affairs of
the Foundation and distribute its assets.

44. Distribution of assets on winding-up

(1)  Subject to subsection (2), the assets of a Foundation remaining after
completion of a winding-up shall be the property of any remaining beneficiary, and that
property shall be transferred to that beneficiary.

(2) In the event that -

(@)
(b)

()

there is no remaining beneficiary; or

the remaining beneficiary refuses to accept the transfer of the
remaining assets; and

provision is made in the charter for the distribution of assets on
winding-up,

the remaining assets shall be vested in the Curator of Vacant Estates.

(3)  Where there are more than one remaining beneficiary willing to accept the
transfer of the remaining assets, the remaining assets shall be divided equally among
those remaining beneficiaries unless the charter or the Articles, if any, provides or provide

otherwise.

(4)  The liquidator shall file with the Registrar within 7 days of the completion of

the winding-up -
(@)
(b)

a notice stating that the winding-up has been completed; and

in the case of a winding-up by the Court, an order to that effect.



(5)  Where a notice or an order is filed with the Registrar under subsection (4),

the Registrar shall remove the Foundation from the register.
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PART X = MISCELLANEOUS

45. Certificate of current standing

(1)  The Registrar shall, at the request of the secretary of a Foundation or the
Commission, issue a certificate of current standing, stating that a Foundation is of current
standing, where he is satisfied that -

(@) the name of the Foundation is on the register; and
(b)  the Foundation has paid all fees due and payable for the current year.

(2) A certificate of current standing under subsection (1) shall contain a
statement specifying whether -

(@) the Foundation is in the process of being wound up; or

(b) any proceedings to remove the Foundation from the register have
been instituted.

46. Confidentiality

(1)  Any person who has acquired information in his capacity as an officer, a
protector or a member of a Council shall -

(@) treat the information as confidential; and

(b) not make use of or disclose the information otherwise than as
permitted in accordance with subsection (2).

(2) A person referred to in subsection (1) shall not disclose any confidential
information to any person, or make use of or act upon such information, except -

(@)  for the purposes of the Foundation;
(b) as required by law;
(©) where authorised by the charter or Articles, if any;

(d)  with the express approval of the Council and on such terms and
conditions as the Council may determine; or

(e) where he is required to do so by the Court.



47. Redomiciliation

(1) A Foundation established under the law of another State may, in
accordance with this section, make an application to redomicile in Mauritius as a
Foundation established and registered under this Act.

(2)  Anapplication under subsection (1) shall be made to the Registrar and shall
be -

@) signed by the members of the governing body of the Foundation;
(b) accompanied by -

0] a statement containing the particulars required under section
23;

(i) satisfactory evidence that the Foundation is in current
standing; and

(i)  the fee specified in the Schedule.

(3)  On receipt of an application under subsection (1), and on being satisfied
that the requirements of subsection (2) have been complied with, the Registrar may issue
a certificate of registration in accordance with section 24.

(4) A Foundation shall, as from the time of issue of a certificate under
subsection (3), be capable of exercising all powers of a Foundation under this Act.

(5)  The redomiciliation and registration of a Foundation under this Act shall not
affect any -

@) assets vested in the Foundation;

(b) right, privilege, obligation or liability acquired, accrued or incurred by
the Foundation;

(c) penalty, forfeiture or conviction incurred by the Foundation or any
member of its governing body; or

(d)  proceedings, whether civil or criminal, which may be pending by or
against the Foundation or against any member of the governing
body, and such proceedings may be enforced, prosecuted, settled or
compromised by or against the Foundation or against that member.

(6)  Subject to any limitations in its charter or Articles, if any, a Foundation
registered under this Act may redomicile and register under the law of another State.

(7) A Foundation which redomiciles in accordance with subsection (6) shall not
cease to be a Foundation registered under this Act except where, on redomiciliation and
registration under the law of another State, the Foundation -



(@) submits to the Registrar a certified copy of the certificate of
registration issued by the competent authority of that State; and

(b)  the Registrar, on receipt of the certified copy of the  certificate,
strikes the name of the Foundation off the register and certifies that
the Foundation has ceased to be a Foundation registered under this
Act.

(8) The fact that a Foundation has ceased to be a Foundation registered under
this Act under subsection (7) shall not affect any -

(@) right, privilege, obligation or liability acquired, accrued or incurred by
the Foundation;

(b) penalty, forfeiture or conviction incurred by the Foundation or any
member of the Council; or

(c) proceedings, whether civil or criminal, which may be pending by or
against the Foundation or against any member of the
Council, and such proceedings may be enforced, prosecuted,
settled or compromised by or against the Foundation or against that
member.

48. Remedy
(1) Where -
(@) a Foundation;
(b)  the Council or any of its members; or

(c) an officer,

contravenes this Act, any person aggrieved by that contravention may apply to the Court
for such remedy as may be appropriate in the circumstances.

(2) The Court may, on an application under subsection (1), grant the remedy
sought or may make such other order on such terms and conditions as it thinks fit.

49. Service of documents on Foundation
(1) A document in any legal proceedings may be served on a Foundation -

(@) by delivery to a person named in the register as secretary or director

of the Foundation, or member of its Council;
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(b) by leaving it at the registered office or address of the Foundation for
service;

(©) by serving it in accordance with any directions as to service given by
the Court having jurisdiction in the proceedings; or



(d) in accordance with any agreement made with the Foundation.

(2) A document, other than a document in any legal proceedings, may be
served on a Foundation -

@) by any of the methods specified in subsection (1)(a), (b) or (d);

(b) by posting it to the Foundation’s registered office or address for
service or delivering it to a post office box used by the Foundation at
the time; or

(c) by sending it by facsimile machine to a telephone number used
for the transmission of documents by facsimile at the
Foundation’s registered office or address for service, or its head
office or principal place of business.

50. Offences committed by Foundation
(1) (a)Where a Foundation contravenes -
0] any provision of this Act; or

(i) any regulations made under this Act,

it shall commit an offence and shall, on conviction, be liable to a fine not exceeding
500,000 rupees and imprisonment for a term not exceeding 5 years.

(b) Every person who, at the time of the commission of the offence, was
concerned in the management of the Foundation or was purporting to act
in that capacity, shall also commit the like offence, unless he proves that
the offence was committed without his knowledge or consent and that he
took all reasonable steps to prevent the commission of the offence.

(2) (a) Where a Foundation is charged with an offence under subsection (1),
a representative may appear before the appropriate Court and enter a plea of guilty
or not guilty on behalf of the Foundation.

(b) In this subsection, “representative” means the secretary or any
other person duly authorised by the Foundation to represent it.

50A. Compounding of offences

(1) (a) Notwithstanding section 50, the Registrar may, with the consent
of the Director of Public Prosecutions and subject to subsection (2A),
compound an offence committed by a person under this Act where
the person agrees in writing to pay an amount acceptable to the
Registrar not exceeding the maximum penalty imposable under this
Act for that offence.
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(b)For the purpose of paragraph (a), the Registrar shall chair a
committee which shall include 2 other senior officers from his staff
designated by him.

(2) Every agreement to compound shall be in writing and signed by
the Registrar and the person referred to in subsection (1) (a), and
witnessed by an officer, and a copy shall be delivered to such
person.

(2A) An offence referred to in section 36(1)(d)or (e) or (5) shall not be compounded unless
the Foundation or Council member or former Council member, as the case may be, agrees
in writing to —
(a) pay an amount, acceptable to the Registrar, not exceeding the maximum penalty
imposable under this Act for that offence; and
(b) comply with section 36(1)(d) or (e) or (5).
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(3) Every agreement to compound shall be final and conclusive.

(4) Where the Registrar compounds an offence in accordance with
this section, no further proceedings shall be taken in respect of
the offence so compounded against the person.
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THE FINANCE (MISCELLANEOUS PROVISIONS) ACT 2020, Act No. 7 of 2020, G.Gazette No.98 of 7 August 2020

51. Consequential amendments
(1) The Income Tax Act is amended -
(@) in section 2 -
(1) in the definition of “company”, in paragraph (b), by inserting,

after the words “protected cell company,”, the words “a
Foundation,”;



(i) in the definition of “dividends”, in paragraph (b), by deleting
the words “and 46(4)” and replacing them by the words “,
46(4) and 49A(3)";

(i) by inserting, in the appropriate alphabetical order, the
following new definitions -

“charitable Foundation” has the same meaning as in the
Foundations Act 2012;

“Foundation” has the same meaning as in the Foundations
Act 2012;

(b) in section 43, by deleting the words “and sociétés” and
replacing them by the words “, sociétés and Foundations”;

(c) inPartlV, inthe title of Sub-Part A, by deleting the words “and

Sociétés” and replacing them by the words “, Sociétés and
Foundations”;

(d) by inserting, after section 49, the following new section -
49A. Foundations

(1) Subject to subsection (2), every Foundation
shall be liable to income tax on its chargeable income at the
rate specified in the First Schedule.

(2) A Foundation of which -

(@) the founder is a non-resident or holds a
Category 1 Global Business Licence under
the Financial Services Act ; and

(b)  all the beneficiaries appointed under the
terms of a charter or a will are, throughout
an income year, non-resident or hold a
Category 1 Global Business Licence under
the Financial Services Act,

shall be exempt from income tax in respect of that year.

3) For the purpose of the exemption specified in
subsection (2), any Foundation which qualifies under subsection
(2) shall deposit a declaration of non-residence for any income
year with the Director-General within 3 months from the expiry of
the income year.

4) Any distribution to a beneficiary of a Foundation shall
be considered to be a dividend to the beneficiary.



(e) in section 50A -

0] in subsection (1), by inserting, after the words “protected cell
company,” the words “Foundations,”;

(i) in subsection (2), by inserting, after the words “protected cell
company,” the words “Foundation,”;

)] in section 50K, in the definition of “company”, in paragraph (d), by
inserting, after the word “sociéte,” the words “ a Foundation,”;

(9) in section 73(1), by inserting, after paragraph (d), the following new
paragraph -

(da) a Foundation, means a Foundation which -
(1) IS registered in Mauritius; or

(i) has its central management and control
in Mauritius;

(h) in section 116(1), by inserting, after the words “protected cell
company”, the words “Foundation,”;

0] in the Second Schedule, in Part I, in item 1, by inserting, after the
word “institution”, the words “, a charitable Foundation”.

(2) The Interpretation and General Clauses Act is amended by inserting, after
section 44A, the following new section -

44B. Offence by Foundation

(1) Where an offence is committed by a Foundation, every
person who, at the time of the commission of the offence, was concerned
in the management of the Foundation or was purporting to act in that
capacity, shall also commit the like offence, unless he proves that the
offence was committed without his knowledge or consent and that he took
all reasonable steps to prevent the commission of the offence.

(2) (&) Where a Foundation is charged with an offence, a
representative may appear before the appropriate Court and enter a plea
of guilty or not guilty on behalf of the Foundation.

(b) In this subsection, “representative” means the
secretary or any other person duly authorised by the Foundation to
represent it.

3) In this section, “Foundation” has the same meaning as in the
Foundations Act 2012.



52. Regulations

(1) The Minister may make such regulations as he thinks fit for the purposes of
this Act.

(2) Any regulations made under subsection (1) may provide -

(@) for amendment of the Schedule;

(b)  that any person who contravenes them shall commit an offence and
shall, on conviction, be liable to a fine not exceeding 200,000 rupees.

53. Commencement

(2) Subject to subsection (2), this Act shall come into operation on a date to be
fixed by Proclamation.

(2) Different dates may be fixed for the coming into operation of different
sections of this Act.

Passed by the National Assembly on the fifth day of June two thousand and
Twelve.

Ram Ranjit Dowlutta
Clerk of the National Assembly



SCHEDULE
[Sections 9, 23, 29, 41 and 47]

There shall be paid to the Registrar -

(@) in respect of the matters set out in the second column of Part | of this
Schedule, the fee specified in the third or fourth column of the
Schedule, as the case may be;

(b) in respect of the matters set out in the second column of Part Il of this
Schedule, the fee specified in the third column of the Schedule.

(1) The fee payable in respect of every subsequent year, as specified in Part | of
this Schedule, shall be paid -

(@) not later than 20 January in that year; and

(b) so long as the Foundation remains registered with the Registrar.

(2) For the purposes of paragraph (1), “year” includes part of a year.

PART | - FEES
Fees payable
(Rs)
Iltem Matters in respect of which a fee shall be on or before after due
payable due date date
1. (a) at the time of its registration; 9,000 -

(b) in respect of every subsequent year 9,000 13,000

2. In the case of a redomiciliation -

(@) atthe time of its registration; 9,000 -

(b) in respect of every subsequent year 9,000 13,000



PART Il

Item Matters in respect of which a fee shall be payable Fee payable
(Rs)
1. For any certificate issued by the Registrar except for the issue of 100

certificate of registration in respect of a registration online
2. For any amendment of the charter 1,000

3. For certifying any copy or extract of any document in

the custody of the Registrar 100
4. For a copy or extract of any document in the custody of the 20
Registrar per page

5.  For inspection of register in respect of any Foundation 100




